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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY JAN 17 2012

REGION 5 i
REGIONAL HEARING CLERK!

E?.%‘ﬁHWRDNMENTAD

BOTECTION & )

In the Matter of: ) Docket No. FIFRA-05-2010-0016 o AGENCY
)

Liphatech, Inc. )  Hon. Susan Biro

Milwaukee, Wisconsin, )
)
Respondent, )
)
)

RESPONDENT'S MOTION TO LIMIT TESTIMONY AT TRIAL BASED UPON
JOINT STIPULATIONS

Respondent, Liphatech, Inc. ("Liphatech"), through its undersigned attorneys,
hereby submits this Motion To Limit Testimony at Trial Based Upon Joint Stipulations
pursuant to 40 C.F.R. Sections 22.16(a) and 22.22(a)(1). In order to conserve the
resources of the parties and the Presiding Officer, Respondent respectfully requests a
ruling on this motion in advance of hearing.

Few material facts, if any, remain in dispute. Moreover, Rule 22.22 bars
"repetitious” evidence. To permit witnesses to testify to matters already in the record
perpetuates an unnecessary expense on Respondent and wastes the public resources of the
Complainant and this Court. Accordingly, Respondent requests that the Presiding Officer
enter an order in advance of the hearing that conserves such resources.

L COMPLAINANT'S PROPOSED TESTIMONY IS CUMULATIVE OF FACTS
STIPULATED TO BY THE PARTIES

In its initial and supplemental prehearing exchanges, Complainant lists eighteen
fact, hybrid and/or expert witnesses. A significant portion of the testimony proposed by
Complainant is cumulative of facts stipulated to by the parties pursuant to the Joint

Stipulations and Joint Motion to Admit Certain Exhibits Into Evidence dated October 15,
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2011 (the "Joint Stipulations”). By limiting testimony at hearing to only those issues of
material fact that are actually still in dispute, the Presiding Officer can streamline the
hearing and conserve the resources of the parties and this tribunal.

Attached hereto as Exhibit A is a chart that compares portions of the proposed
testimony of Complainant's witnesses as set forth in Complainant's initial, rebuttal and
supplemental prehearing exchanges with certain facts stipulated to by the parties pursuant
to the Joint Stipulations.1 As a result of the Joint Stipulations, several of Complainant's
witnesses are completely unnecessary and the testimony of Complainant's remaining
witnesses should be strictly limited to those relevant issues of material fact that are still in
dispute.

A. Stipulated Facts Regarding Violation of FIFRA § 12(2)(2)(E)

With respect to the violation of FIFRA § 12(a)(2)(E) for failure to adequately
disclose the restricted use classification of Rozol Prairie Dog Bait in certain print and radio
advertisements, Respondent has stipulated to, among other things: (a) the restricted use
classification of Rozol Prairie Dog Bait (Joint Stipulations 26); (b) the content of its radio
advertisements (Joint Stipulations 39-42); (¢) the times and locations in which its radio
advertisements were broadcast (Joint Stipulations 44, 46, 48, and 56); and (d) the
publication dates for its print advertisements (Joint Stipulations 59, 60-62, 64-66, 68-72,
74-75, 77-79, 81-82, 84-85, 87-88, 90-91, 93-95, 97-99, 101-102, 104-105, 107-108,

110-112, 114-115, 117-118, 120-121, 123-124, 126-127, 129-130, and 132-133).

! The text set forth in the second column of the chart attached as Exhibit A is taken from Complainant's
Initial Prehearing Exchange dated September 28, 2010, Complainant's Rebuttal Prehearing Exchange dated
November 10, 2010 and Complainant's Fourth Supplemental Prehearing Exchange dated August 2,2011
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Furthermore, pursuant to the Order on Motions for Accelerated Decision Regarding
Alleged Violations of FIFRA § 12(a)(2)(E) (the "RUP Order"), the Presiding Officer
previously determined liability with respect to the violations alleged in Counts 1-2140 of
the First Amended Complaint, but reserved decision on the appropriate unit of violation
and appropriate penalty to be imposed, if any.

B. Stipulated Facts Regarding Alleged Violation of FIFRA § 12(a}(1)(B)

With respect to the alleged violation of FIFRA § 12(a)}(1)(B), Respondent has
stipulated to, among other things: (a) the registration status of Rozol and Rozol Prairie
Dog Bait at the time periods relevant to the First Amended Complaint (Joint Stipulations
24-32, 258-260, and 262-269); (b) the content of the product information upon which
certain alleged violations of FIFRA § 12(a)(1)(B) are based (Joint Stipulations 140-146,
149, 152, 155, 158, 161, 164, 167, 167, 170, 173, 176, 179, 182, 185, 188, 191, 194, 199,
202, 275, 278, 281, 284, 287, 290, 293, 296, 299, 302, 305, and 308); (c) the majority of
product shipments upon which Complainant counts the unit of violation for purposes of the
violations alleged during the 2007-2008 time period (Joint Stipulations 213-215, 217-249,
251-255);7 (d) that at all times relevant to the First Amended Complaint, Liphatech’s
website did not allow Rozol or Rozol Prairie Dog Bait to be purchased on its website (Joint
Stipulations at 15); and (e) that at all times relevant to the First Amended Complaint,
Liphatech's website did not contain product pricing information for Rozol or Rozol Prairie

Dog Bait (Joint Stipulations at 15).

2 Respondent has not stipulated to the shipments alleged in Paragraphs 216 and 250 of the First Amended
Complaint because such shipments were to employees of Respondent.
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C. Stipulated Facts Regarding Appropriate Penalty, Iff Any

The Joint Stipulations provide that Respondent has stipulated that it has waived any
challenge, argument or objection to the penalty based on or otherwise relating to the
penalty factors "the size of the business of the person charged" and the "effect on the
person's ability to continue in business” set forth in Section 14(a)(4) of FIFRA. Joint
Stipulations at 16. In addition, the Joint Stipulations provide that the parties have
stipulated that under the FIFRA Enforcement Response Policy, the assigned Gravity
Adjustment Level for the "Compliance History" component is 0. Joint Stipulations at 1572

II. TESTIMONY AT HEARING SHOULD BE LIMITED TO REMAINING ISSUES
OF MATERIAL FACT

The Joint Stipulations and prior orders on motions for accelerated decision issued
by the Presiding Officer have narrowed the issues of material fact that must be determined
at hearing. While several unresolved issues present mixed questions of law and fact,
testimony at hearing should be limited to facts. In Good Shepherd Manor Foundation, Inc.
v. City of Momence, 323 F.3d 557, 564 (7th Cir. 2003) ("expert testimony" on legal
conclusions is inadmissible under the Federal Rules of Evidence); In the Matter of
Aquakem Carbie, Inc., 2010 EPA ALJLEXIS 9, at *5-6 (ALJ 2010) (indicating that the
Presiding Officer may look to the Federal Rules of Evidence for guidance on what
evidence is admissible); In the Matter of General Motors Automotive — North America,

Docket No. RCRA-015-2004-0001, 2005 EPA ALJ LEXIS 29, ¥12-13 (ALJ 2005)

3 Importantly, the FIFRA ERP is only non-binding agency guidance that the Presiding Officer may disregard
in any particular case. McLaughlin Gormley King Co., 6 E.A.D. 339, 350 (EAB 1996) ("While Agency
penalty policies facilitate application of statutory penalty criteria, they serve as guidelines only and there is
no mandate that they be rigidly followed.") "The matter of concern ig . . . whether the penalty is appropriate
in relation to the facts and circumstances at hand . . . even a penalty calculated according to the ERP can be
excessive." Inre: 99 Cents Only Stores, Docket No. FIFRA-09-2008-0027, 2010 WL 2787749, ¥28-29
(ALJ 2010) (internal citation omitted).
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("testimony concerning only legal principles will not be admissible, but rather should be
heard within the confines of the parties' legal briefs and opening and closing statements at
the hearing").

A. Remaining Factual Issues Regarding Violation of FIFRA § 12(a)(2XE)

As mentioned above, pursuant to the RUP Order, the Presiding Officer has
determined the issue of liability for Counts 1-2140 of the First Amended Complaint. As a
result, the only issues of material fact that must be determined at hearing include: (a) the
appropriate unit of violation (a mixed question of fact and law) and (b) the appropriate
penalty, if any, to be levied.

B. Remaining Factual Issues Regarding Alleged Violation of FIFRA
§ 12(a)(1)(B)

For purposes of the alleged violation of FIFRA § 12(a)(1)(B), testimony should be
limited to: (a) whether there was a "distribution or sale" (including, without limitation,
whether Respondent's websiie constitutes an offer for sale for purposes of the violations
alleged during the 2009-2010 time period); (b) whether Respondent's statements
constituted improper "advertising;" (¢) whether those statements were "made for Rozol,"
(d) whether those statements were made "as part of" the distribution and sale of Rozol; (e)
what is the "statement required” by FIFRA Section 3 and did the claims made
"substantially differ" from that statement; and (f) if Respondent is liable for any violation
of FIFRA § 12(a)(1)(B), how many violations occurred (a mixed question of law and fact)
and the appropriate penalty, if any.

III. SUMMARY OF CUMULATIVE TESTIMONY

When the proposed testimony of Complainant's witnesses disclosed in its

prehearing, rebutial and supplemental exchanges is compared to the Joint Stipulations, it
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becomes clear that much of the proposed testimony is cumulative, unnecessary and/or
irrelevant to the remaining issues of material fact in this case.

The proposed testimony of Complainant's witnesses Mr. Shawn E. Rich,
Mr. Shawn Hackett, Mr. Mark .Klapperich, Mr. Charles King and Mr. Arthur J. Fonk all
relates to the investigation of the violations alleged in the First Amended Complaint. None
of the testimony proposed for such witnesses has any bearing on the issues of material fact
that remain in dispute and therefore the testimony of such witnesses would be
unnecessarily cumulative. Likewise, the proposed testimony of Ms. Claudia Niess relating
to the registration status of Rozol at various time periods, the investigation of the alleged
violations, the content of Respondent's radio advertisements, and the content of
Respondent's product information and website are cumulative in light of the Joint
Stipulations. This testimony does not pertain to any factual issue remaining in dispute and
therefore should be excluded.

Complainant proposes to have Mr. John D. Hebert, Dr. William W. Jacobs,
Ms. Meredith F. Laws and/or Mr. Daniel B. Peacock testify regarding the legal standard
used to determine if a violation of FIFRA § 12(a)(1)(B) occurred. The Presiding Officer
has already determined that "nothing in 7 U.S.C. § 136a(c) requires claims about a
registered pesticide to be affirmatively approved by the EPA" and that "Complainant's
reliance on a legal theory that bases allegations of liability on the 'accepted label' is too
narrow a formulation.” Order on Motions For Accelerated Decision Regarding Alleged
Violations of FIFRA § 12(a)(1)B) dated June 24, 2011 (the "Differing Claims Order")
at 24. Permitting Complainant's witnesses to testify at hearing regarding a legal standard

that the Presiding Officer has already determined to be incorrect would be wasteful of the
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tribunal's resources, nor is such testimony probative of the legal issue for the Presiding
Officer to determine. Likewise, this is not an appropriate subject of "expert testimony" as
contemplated by the Rules. See page 4 infra.

Complainant further proposes to have Dr. Thomas Steeger, Dr, William Allen
Erickson and/or Mr. J. Andrew Shelby testify regarding the review conducted by the
Environmental Fate and Effects Division of U.S. EPA during the registration of various
Rozol products. Because the validity of the underlying Rozol registrations is not at issue
and this case does not involve allegations of misuse of Rozol (use not in accordance with
the product label), such testimony is irrelevant.

In addition, because Respondent has waived any challenge to the appropriate
penalty based upon the size of the business of the person charged and the effect on the
person's ability to continue in business, the testimony of Ms. Gai! Coad is unnecessary.

When the relevant analysis concerning the appropriate penalty, if any, to impose on
Respondent for any violations of FIFRA that occurred is put in proper perspective, it
becomes clear that the testimony of Complainant's remaining witnesses does not bear on
any relevant issue.

For purposes of the violation of FIFRA § 12(a)(2)(E), the Presiding Officer must
determine the gravity resulting from the failure to adequately disclose the restricted use
classification of Rozol in advertising when: (a) the product label and MSDS have always
indicated that Rozol is a Restricted Use pesticide; (b) it is a separate violation of FIFRA to
use a pesticide in a manner not in accordance with its label (no such violation is cited
here); (c) it is a separate violation of FIFRA to sell a Restricied Use pesticide to an

individual who is not a certified applicator (again, there is no such violation in this case);
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(d) Rozol is a lawfully registered pesticide product; and (e) the general use Rozol product
(EPA Reg. 7173-184) — for which no restrictions apply — is identical to the restricted use
pesticide product.

For purposes of the alleged violation of FIFRA § 12(a)(1)(B), it any Violétion is
actually found, the Presiding Officer must determine the gravity of making a claim in
product information that differs from the registration statement when, among other
mitigating facts: (a) Rozol is a lawfully registered pesticide product; and (b) itis a
violation of FIFRA to use a pesticide in a manner not in accordance with its label (no such
violation is cited here).

Mr. Dyer's opinion, as one of the drafier's of the FIFRA Enforcement Response
Policy, is unnecessary and unreliable as Mr. Dyer does not appear to have any particular
expertise regarding the gravity of the violations alleged in the First Amended Complaint
nor is this testimony otherwise appropriate or probative as required under the Rules.
Furthermore, none of the research and investigation conducted by Complainant's witnesses
Dr. Nimish B. Vyas, Dr. Mark A. Kirms and/or Ms. Bonnie C. Yates has any bearing on
the violations alleged in this proceed'mg.4 While such testimony could possibly be relevant
to violations alleged regarding misuse of a pesticide containing Chlorophacinone or the
sale of an unregistered pesticide containing Chlorophacinone, these types of allegations
have not been alleged and, therefore, this information is not relevant to the alleged
advertising violations pursuant to FIFRA § 12(a)(2)(E}) or the alleged violaiion of FIFRA

§ 12(2)(1)(B).

% Testimony regarding the effects of a particular pesticide may be more relevant in a proceeding where EPA
alleges the sale and/or misuse of an unregistered pesticide.
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IV. CONCLUSION

Permitting the Complainant to call multiple witnesses at hearing to testify with
respect to matters that have been stipulated to by the parties would be unnecessarily
cumulative and contrary to the intent of Rule 22.22. Accordingly, Respondent requests
that the Court enter an order in advance of hearing that limits testimony at hearing to those
relevant issues of material fact, if any, that remain in dispute.

Dated this 12th day of January, 2012.

Respectfully submitted,

Reinhart Boerner Van Deuren s.c. u 4 A (? (;/
1000 North Water Street, Suite 1700 WA K
Milwaukee, W1 53202 Mark A. Cameli
Telephone: 414-298-1000 W1 State Bar ID No. 1012040
Facsimile: 414-298-8097 mcameli@reinhartlaw.com
Michael H. Simpson
Mailing Address: WI State Bar 1D No. 1014363
P.O. Box 2965 msimpson{@reinhartlaw.com
Milwaukee, WI 53201-2965 Lucas N. Roe
W1 State Bar ID No. 1069233
Iroc@reinhartlaw.com

Attorneys for Respondent Liphatech, Inc.

8205816
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EXHIBIT A

SEE ATTACHED COMPARISON OF PROPOSED TESTIMONY AND JOINT
STIPULATIONS
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Docket No. FIFRA-05-2010-0016 JAN 17 2012
In the Matter of Liphatech, Inc.

REGIONAL HFARING CLERK
U.S. ENVIROMMENTAL
CERTIFICATE OF SERVICE PROTECTION AGEMCY,

I, Mark A. Cameli, one of the attorneys for the Respondent, Liphatech, Inc., hereby
certify that T delivered one copy of the foregoing by depositing it with a commercial delivery
service, postage prepaid, at Milwaukee, Wisconsin, in envelopes addressed to:

Honorable Susan 1. Biro

Office of the Administrative Law Judges
Franklin Court Building

1099 14th Street, NW, Suite 350
Washington, D.C. 20005; and

Ms. Nidhi K. O'Meara (C-14])

Office of Regional Counsel

U.S. EPA, Region 5

77 West Jackson Boulevard

Chicago, IL 60604

I further certify that I filed the original and one copy of the Respondent's Motion To
Limit Testimony At Trial Based Upon Joint Stipulations and the original of this Certificate of
Service in the Office of the Regional Hearing Clerk, U.S. EPA, Region 5, 77 West Jackson

Boulevard, Chicago, [llinois 60604, by depositing them with a commercial delivery service,

postage prepaid, at Milwaukee, Wisconsin, on the date below.

M J A0

Mark A. Cameli o
One of the Attorneys for Respondent
Liphatech, Inc.

Dated this 12th day of January, 2012.

REINHART\8219201




